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4

ARGUMENT
In her brief Penny makes four arguments against the relief Don seeks by way
of this appeal. In each instance, Penny's arguments are not supported by the facts
in the record and are not supported by controlling Utah law. Therefore, Penny's
arguments should be disregarded by this Court and Don should be granted the
relief he seeks. Don replies to Penny's arguments as follows:
I.

Penny Argues that Don Read and Understood the Agreement
Penny's first argument is that Don reviewed and signed the Agreement

freely and voluntarily. In her argument Penny relies on a number of facts that are
not in the record. She argues that "Appellant would have the Court believe he paid
attention to the division of all assets EXCEPT for the sole largest asset which is the
marital home." Facts supporting this argument are not in the record. In fact, as
stated in Don's brief, the Agreement was presented to Don with a number of other
documents and he did not have time to read, reflect and consider whether signing
the agreement was in his best interests. Penny further argues that Don's assertions
that the Agreement was not presented to him prior to the time of signing are
somehow illogical. ("Appellant would have the Court believe he and Appellee
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entered into detailed discussions and agreements regarding the division of all assets
EXCEPT for the sole largest asset which is the marital home." "Appellant would
have the Court believe the first time the marital home dissolution was discussed
was when Appellee just out of the blue produced a document and demanded
Appellant sign the document infrontof a notary no less." "Appellant would have
the Court believe he numbly signed the document after barely scanning it because
he was under stress although he does not deny the validity of the other agreements
he signed or of the other assets that were divided while under the same stress.")
Penny's arguments are not supported by the facts in the record. Further, she
provides no legal authority in support of her argument. She simply attacks the
believability of Don's testimony. Don's testimony regarding the circumstances
surrounding his signing the Agreement is in fact quite credible. Don testified that
he was surprised and upset that Penny was seeking a divorce. He testified that they
met to sign documents related to division of personal property. He testified that
while signing a series or documents related to personal property Penny presented
him with the Agreement and that under the circumstances she pressured him to
sign and he did sign, but not freely, voluntarily or with the requisite understanding
to create a binding contract. Therefore, the trial court erred in ruling that the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Agreement was enforceable. Penny has offered no helpful analysis or the facts or
the law to the contrary.
II.

Penny argues that the Agreement is not Unconscionable
Penny next argues against the unconscionability of the Agreement.

It

appears that Penny argues that the Agreement is fair because the $200,000.00 she
was to be paid for her interest in the home was one half of the cash down payment
the parties made at the time the home was purchased. Penny overlooks that fact
that since the time of purchase, the value of the marital home, and real estate in
general, has declined precipitously. The $400,000.00 down payment was lost in
the collapse of the real estate market. It is patently unfair and inconsistent with
Utah law that one party be awarded the entire value of the home, plus additional
amounts to be paid out of other funds. The net effect of the Agreement is to give
Penny half of the down payment in spite of the tremendous devaluation of the
property, and to leave Don saddled with the home with no equity and a financial
obligation beyond the value of the home - upside down so to speak. Such a result
is without question unfair and unconscionable.
Penny also reiterates her claim that the real estate investments the parties
made were somehow to be credited to her as her retirement savings. This claim
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was never presented in Penny's motion seeking enforcement of the Agreement. It
was argued for the first time at the hearing on the motion to enforce the
Agreement. Don was not given proper notice of this claim. He was not given an
opportunity to collect evidence and conduct discovery to establish that Penny's
claims in this regarding are in fact false. It is procedurally unfair and improper to
allow facts outside the motion to be considered in what amounts to a motion for
partial summary judgment. For these reasons, Permy's arguments fail and should
be disregarded. The trial erred in ruling that the Agreement was enforceable.
III.

Penny Argues that the Agreement is Fair and Don has the Ability to Pay
Penny's third argument is so fraught with baseless argument it should be

stricken. She makes factual allegations that are not part of the record. "Appellant
wishes to keep the house, trailers, antiques, gun collection, tools, furniture, his
extensive trophy collection from around the world, all of which are valued far
higher than the mere household items taken by Appellee at the time of separation."
There is simply no basis in the record for this argument. Penny also argues
"Appellant has purchased a collectible antique automobile, namely a 1957 Chevy
during the course of these proceedings with no apparent concern to his obligation
to pay the Appellee $200,000.00. . . . Appellee has evidence however that
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Appellant has a loan with Zion's Bank for the financing of the automobile."
"Appellant is simply hoping that Appellee will give in and go away quietly as she
did repeatedly during the course of a 17 year abusive and controlling marriage."
Penny also purports to quote the appellate mediator in support of her claims. None
of these claims are support by facts in the record. Don has serious concerns as to
how Penny was able to obtain his banking records without his knowledge and
consent, but they certainly are not relevant to this appeal. Any communication
from the mediator is confidential and cannot be considered. Penny's claim that the
parties marriage was "abusive" is a preposterous and scandalous attempt to incite
the passion and anger of the Court without the slightest shred of support in the
record for that claim. Penny's third argument is an inflammatory and irresponsible
diatribe that bears no resemblance to serious appellate argument. The argument
should be disregarded.
IV.

Penyy Argues that Don was not Denied Due Process
Penny's final argument is one paragraph in which she claims that Don was

not denied due process. Again Penny fails to support her argument with a
reference to the record or citation to controlling authority. She also overlooks the
fact that she made factual claims and legal arguments at the hearing that were
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never raised in the motion and memorandum seeking enforcement of the
Agreement. Penny's argument here also fails.
It is axiomatic that due process requires that a party be put on notice of the
nature of the claims against him and that he be afforded an opportunity to fairly
respond to those claims. Neither happened in this case. Don was first presented
with Penny's claim that the real estate investments were for her retirement in the
course of the hearing, and Don was denied the opportunity to conduct discovery
and gather evidence to the contrary.
CONCLUSION
For the reasons stated above, Penny's arguments as stated in her brief should
be disregarded, and the Court should overrule the trial court's ruling that the
agreement is enforceable, or the case should be remanded for further proceedings.
DATED this^pHlay of August, 2012.
BRMDLEY SULLIVAN, PLLC
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Brent M. Brindley
Attorneys for Appellant
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